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General note: Summary judgment = when a court makes a decision without a full trial.
Intentional Torts

1. Intent – the desire to cause certain consequences or substantial certainty that those consequences will result from one’s behavior.

2. Recklessness – a conscious indifference to a known high risk of harm created by one’s behavior.  That is – no intent to do harm, but should have known that harm could occur.

3. Negligence – conduct that falls below the level necessary to protect others against unreasonable risks of harm.  Careless behavior.  This is difficult to distinguish from recklessness, but recklessness usually involves a higher probability of harm.

4. Strict Liability – liability without fault.  Intent, recklessness, negligence don’t need to be proved.

Table: Crimes vs. Intentional Torts:

	
	CRIMES
	INTENTIONAL TORTS

	Nature
	Criminal
	Civil

	Type of Law
	Mainly statutory
	Mainly Common Law

	Actors
	Prosecutor vs. defendant
	Plaintiff vs. defendant

	Burden
	Beyond a reasonable doubt
	Preponderance of the evidence

	Punishment
	Fines, imprisonment, execution
	Compensatory and punitive damages


Negligence and Strict Liability

Negligence – must prove Breach of Duty, Injury, and causation.
Breach of Duty

The Reasonable Person Standard- the idea that each of us must act like a reasonable person of ordinary prudence in similar circumstances.  A breach of duty is when a person’s conduct falls below that standard.

Duncan v. Union Pacific Railroad Co. 1990/1992 – train hit a car.  There were no flashing lights or cross-beams, but there was also nothing obstructing the view of the tracks for several thousand feet.

The railroad should take every reasonable action to assure the safety of motorists reasonably expected to cross.  If a bush had been obstructing the view, it would have been a simple task to remove it (railroad liable).  But there was no obstruction, and it was ruled that there was nothing else that could have made the crossing any more reasonably safer.  Judgment in favor of RR.
Special Duties

Professionals are usually held to a higher duty of care.

Also, land owners owe special duties to invitees (people entering land in connection with business); licensees (being allowed to go to a park); and trespassers (no right or privilege to be on the land).  Common law does not protect trespassers, but more recently, trespassers are protected.
Culli v. Marathon Petroleum Co. 1988 – woman slipped on slippery substance at gas station.  Usually only one person works at a time.  Spills happened frequently, and it was known that more help was needed.  Marathon did not have “actual notice” of dangerous condition, but they did have “constructive notice”, where the condition was a recurring incident.  Judgment in favor of Culli.
Negligence Per Se – the defendant’s violation of such laws (that determine how a reasonable person should behave) may create a breach of duty.  In addition to violation, plaintiff must: (1) be within the class of persons intended to be protected by the statute or other law, and (2) suffer harm of a sort that the statute was intended to protect against.

Baldwin v. GTE South, Inc. 1993 – woman was in a GTE phone booth in the adjoining road’s right-of-way when it was struck by a dump truck.  Woman sued GTE for negligence.  NC DOT regulations state that phone booths aren’t allowed in highway right-of-ways.  However, since NC DOT was created to develop highways and maintenance/control thereof, pedestrians are not a specified protected class.  Thus there is no negligence per se.  Judgment in favor of GTE.
Dissent – by majority interpretation, a person striking the phone booth with his car would be covered by the statute, but if he parked the car and got injured using the booth, he would not be covered.  This is too restrictive.
Injury

Negligent Infliction of Emotional Distress – in general, emotional harms aren’t awarded recoveries, as it’s difficult to place a monetary value, and allow for spurious claims.  More recently, recoveries awarded for some foreseeable emotional injuries, though many courts still require proof of physical injury resulting from the emotional injuries.
Causation

Actual Causation – “but for” test as explained in Miceli.
Proximate Cause – the degree to how close/proximate a breach is to the injury.  That is, one should not be held liable if the closeness is too remote. 
Republic of France v. United States 1961 – many lawsuits.  A French boat containing ammonium nitrate (FGAN) caught on fire due to a French cigarette.  The boat exploded, causing other boats/refineries to explode.  Hundreds died.  US citizens sued.  However, though it was known that FGAN was flammable, it was not reasonably known that it could explode.  Thus: judgment in favor of French.
Intervening Forces – when involved, a defendant can only be held liable if the intervening force is foreseeable.  Exception – a defendant will be held liable if an unforeseen intervening force causes an injury that would have been foreseeable (where many different events could cause the same harm).
Tu Loi v. New Plan Realty Trust 1993 – a shopping mall had its STOP sign vandalized.  The next day, a spectacular accident happened.  New Plan moved for summary judgment – as the accident was so crazy, it could not be foreseen.  However, a similar (foreseeable) accident could have occurred with the same results.  In both cases, the existence of a STOP sign would have avoided the accident.  Summary judgment denied.
Generally Accepted Causation Rules – as accepted in the courts:
“Take their victims as they find them” – defendant liable for any injuries aggravated by a preexisting physical susceptibility.

Defendants liable for diseases contracted by victims due to a weakened state caused by injuries.

Defendants jointly liable with physician for any negligent medical care victims receive for their injuries.

Defendants liable for injuries where victim sought to avoid being injured by defendant’s negligence.

“Danger invites rescue” – defendants liable for those injured while rescuing victims of their negligence.
Res Ipsa Loquitur – the thing speaks for itself.  Applies when: (1) the defendant has exclusive control of the instrumentality of harm, (2) the harm that occurred would not ordinarily occur, and (3) the plaintiff was in no way responsible for his own injury.

Negligence Defenses – common law traditionally recognized: contributory negligence and assumption of risk.  New defenses are: comparative negligence and comparative fault.

Contributory Negligence – a complete defense if it’s a “substantial factor” in producing the injury.  A plaintiff could overcome this by showing that the defendant had the “last clear chance” to avoid the injury.
Comparative Negligence – not a complete defense.

Plaintiff’s recovery = Defendant’s %-age share of negligence * Plaintiff’s provable damages.

In a pure system, there’s no limit to this formula.  However in a mixed system, the formula is good only if the Defendant’s share is over (or sometimes equal to) 50%.

Assumption of Risk – the plaintiff’s voluntary consent to a known danger.

Note: in some Comparative negligence states, assumption of risk and last clear chance are not allowed.  In other state, they are incorporated, and this is known as “comparative fault”.

Roggow v. Mineral Processing Corp. 1988 – Roggow agreed to ride in the bucket of a highloader.  It tipped over, and he fell out.  He sued and the jury awarded $80K, but this was reduced to $48 as they found him to be 40% at fault.

	Plaintiff’s Recovery

	Plaintiff’s Relative Fault
	Contributory Negligence
	Comparative Negligence (Pure)
	Comparative Negligence (Mixed) 

	0%
	100%
	100%
	100%

	10%
	0%
	90%
	90%

	60%
	0%
	40%
	0%

	90%
	0%
	10%
	0%


Strict Liability – liability w/o fault.  Usually applies to abnormally dangerous (ultrahazardous) activities and manufacture/sale of defective and unreasonably dangerous products.

Abnormally Dangerous Activities

Klein v. Pyrodyne Corporation 1991 – fireworks injured Kleins.  Courts decided that this was strict liability falling under Dangerous Activities, after considering the following 6 factors:

a) a high degree of risk of some harm to person/land;

b) the likelihood that harm that results would be great;

c) an inability to eliminate the risk w/ reasonable care;

d) the extent to which the activity in not a matter of common usage;

e) the inappropriateness of the activity to the place where it’s carried on;

f) the extent to which its value to the community is outweighed by dangerous activities.

This example met the first 4 of these factors.

Statutory Strict Liability – examples include WC; Dram Shop statutes (where alcoholic sellers are liable for 3rd parties that are harmed due to the buyer’s intoxication); AND aircraft operators liable for ground damage due to aviation accidents.
Tort Reform – a crisis now exists.
Insurance companies are reducing/denying coverage to obtain unjustified premium increases.
Punitive damage awards are higher and more frequent.

In mid-1990s, there was some reform: limiting defendant’s tort liability AND limiting damages plaintiffs can recover.
Product Liability

The Evolution of Product Liability Law

The 19th Century – caveat emptor (let the buyer beware).

The 20th Century – a more protective climate has emerged.  As sellers became larger, consumers became less able to bargain with them.  Doctrine changes to caveat venditor (let the seller beware).  The idea is that sellers can afford to bear economic costs of defects, so often strict liability is applied.

The Current “Crisis” in Product Liability Law – it seems that sellers are finding it more difficult to obtain liability insurance, or it becomes difficult to pass on the higher costs to the consumers, which may deter the development and marketing of new products.

Theories of Product Liability Recovery

Contractual theories – involve a warranty.

Tort-based theories – where negligence or strict liability applies.
Express Warranty

Creating an Express Warranty – UCC section 2-313(1):
1. “Affirmation of fact or promise” (eg computer has XX RAM).

2. Any “description” of goods – statements that they’re of certain brand; adjectives characterizing product; drawings/blueprints.

3. A “sample” or “model” of goods to be sold.
Note that words like “warrant” or “guarantee” are not required.
Value, Opinion, and Sales Talk – in general, statements of value, opinions, or sales talk don’t constitute an express warrantee; but a statement could be considered to be a warranty if it’s specific, or written in the sales contract, or if it’s unequivocal, or if the seller has more relative knowledge than the buyer.
The Basis-of-the-Bargain Problem – how much did the buyer rely on the warranty?  Under pre-Code law, express warranty breach wasn’t covered unless the buyer significantly relied on the warranty.  UCC now requires the warranty to be “part of the basis of the bargain”.  Some courts interpret this to mean significant reliance, while others interpret it to mean a “contributing factor” in the buyer’s decision.
Advertisements – generally sales talk, but could be interpreted as warrantees.
Multiple Express Warranties – UCC states that multiple warranties should be consistent and cumulative with each other.  If not so, then the parties’ intention controls.  Exact/technical specifications beat sample/model/description; and a sample beats description.
Martin Rispens & Son v. Hall Farms, Inc. 1992 – Hall Farms ordered some watermelon seeds.  On the can, it advertised: “top quality seeds with high vitality, vigor and germination.”  The seeds grew rapidly, and then the watermelons died of fruit blotch.  Hall sued Petoseed (Rispens) for breach of express warranty.  Petoseed won a summary judgment – as “top quality seeds” is sales talk.  “Vitality, vigor and germination” all deal with the ability to grow and sprout.  The seeds did this just fine, so there is no breach of warranty.
Implied Warranty of Merchantability – warranty created by the “operation of law”.
UCC – “implied warranty of merchantability” = a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind.

1) Goods must pass without objection in the trade;
2) … must be fit for ordinary purposes for which they’re used;

3) be of even kind/quality/quantity within each unit;

4) be adequately contained/packaged/labeled;

5) conform to promises/statements made on container or label.

6) in case of fungible foods – be of fair average quality.
Yong Cha Hong v. Marriott Corporation 1987 – Hong ate a piece of chicken from Roy Rogers.  She thought she bit into a work and sued.  Experts showed that it was not a worm, but an aorta or trachea.  Is it reasonable to expect such an inedible piece of anatomy in the piece of chicken?  Marriott’s motion for summary judgment was denied – as the judges decided that it should be up to the jury to decide if the trachea/aorta is reasonably expected to make it merchantable (such as bones can be reasonably expected to be in served fish).
Implied Warranty of Fitness

Three tests to determine “implied warranty of fitness for a particular purpose”:

1) seller knows a purpose for which buyer requires the goods.

2) seller knows buyer is relying on seller’s skills to select the appropriate goods.

3) buyer actually relies on the seller’s judgment.

Buyers may have difficulty recovering if: more expert than seller, if they submit specifications for what they wish to buy, inspect the goods, or insist on a particular brand.
Dempsey v. Rosenthal 1983/1992 – Dempsey purchased a pedigreed male poodle.  A vet subsequently discovered an undescended testicle – which is hereditary and disqualifies dog from being used as a show dog.  Dempsey sued under implied warranty of fitness and won – as it should be reasonable to expect that Dempsey bought the dog for the purposes of breeding.
Negligence – one of more of the following can be claimed.
Negligent Manufacture – hard to prove, as the defendant usually controls the evidence.  However, liberal discovery rules and “res ipsa loquitur” can help in this cause.
Improper Inspection – liberal discovery and “res ipsa loquitur” help here as well.  Sellers have duty to inspect the goods they sell if they have actual knowledge/reason to know of a defect.  Also, there’s no duty to inspect if its unduly difficult/burdensome/time consuming.
Failure to Warn – courts consider factors such as: the reasonable foreseeability of the risk; magnitude or severity of likely harm; ease or difficulty of providing appropriate warning; effectiveness of a warning.
Design Defects – courts consider: the reasonable foreseeability; magnitude/severity; industry practices at time product was manufactured; state of the art at the time; product’s compliance w/ govt regulations.  Sometimes courts use risk-benefit analysis, considering: design’s social utility; effectiveness of alternative designs; cost of safer designs.
Daniell v. Ford Motor Company 1984 – Daniell tried to commit suicide in the trunk of a Ford.  When rescued, she sued because there was no way to open the trunk from the inside.  Summary judgment to Ford granted, as the risk was unforeseeable.  It was also no duty to warn plaintiff of that danger, as her suicide attempt was unforeseeable.  Also, the danger of crawling into a trunk is such an obvious risk.
Strict Liability

Section 402A’s Requirements – three tests to consider:

1) The seller must be engaged in the business of selling the product that harmed the plaintiff.

2) The product must be in a defective condition when sold, and also must be unreasonably dangerous because of the condition.

3) The product cannot have been substantially modified by the plaintiff such that the modification contributed to the loss.

Applications of Section 402A

Rauscher v. General Motors Corporation 1995 – Rauscher bought a Buick that kept stalling.  They were unable to fix it.  The daughter was driving when the car stalled and caused an accident.  Tried as strict liability, having the following elements:

1) defendant sold a product in the course of its business;

2) product was then in a defective condition (unreasonably dangerous);

3) product used in a manner reasonably anticipated;

4) plaintiff damaged as a direct result of condition.

Other Theories of Recovery

Warranty of Title – a seller of goods will warrant that: (1) the title he conveys is good and transfer of that title is rightful, and (2) the goods are free from any lien or security interest of which the buyer lacks knowledge.

The Magnuson-Moss Act – this applies to sales of consumer products costing more than $10 per item.  If a seller gives a written warranty for a product to a consumer, the warranty must be designated full or limited.  A full warranty promises to: (1) remedy any defects in the product and (2) replace the product or refund the price if it cannot be repaired.  A limited warranty is bound to whatever promises it makes.

Misrepresentation – section 402B – allows consumers to recover for personal injury if the misrepresentation:
1) is made by a party engaged in business of selling the goods;
2) is made to the public through advertising / labels / etc.;

3) concerns a fact material to goods purchased;

4) is actually / justifiably relied upon by consumer.
	Comparing Major Product Liability Theories

	Theory
	Tort / Contract
	Type of defendant
	Nature of goods sold
	Remarks

	Express Warranty
	Contract
	Seller of goods
	Not as warranted by affirmation of fact / promise / description / sample / model
	Exemption for statements of value / opinion / sales talk

	Implied Warranty of Merchantability
	Contract
	Merchant for goods sold
	Not merchantable (not fit for ordinary purposes for which goods used)
	Merchantability has other aspects

	Implied Warranty of Fitness
	Contract
	Seller of goods
	Not fit for buyer’s particular purposes
	Seller must have reason to know buyer’s needs / reliance, and buyer must actually rely.

	Negligence
	Tort
	Manufacturer or seller of goods
	“Defective” due to improper manufacture / inspection / design / failure to give suitable warning
	Limited inspection duty for middlemen

	Section 402A
	Tort
	Seller engaged in business of selling product sold
	Defective and unreasonably dangerous
	Strict Liability; design defect & failure-to-warn suits possible.


Industrywide Liability – where the problem is so widespread that damages can’t be pinned down to one firm.  Traditionally, the plaintiff would lose their case, but more recently, it’s easier for the plaintiff to recover (these theories outside scope of paper).
Time Limitations – determined by applicable contract / tort statutes of limitations.
Traditional limitations: express & implied warranty = 4 yrs after seller offers goods.

Negligence & strict liability = shorter, but measured from the time the defect is discovered.

Due to tort reform, states may have other limitations: can be restricted to claims for death, personal injury, property damage.

Special time limitations for: 1) Prod Liab involving death / personal injury (1-3 years after death); 2) for delayed manifestation injuries (asbestos); 3) “useful safe life”; 4) statutes of repose (10-12 years after product is sold to the first person).
Damages in Product Liability Suits

1. Basis of bargain damages = value of goods promised under contract minus value of goods as received = direct economic loss.
2. Consequential damages = PI / PD / indirect economic loss (lost profits or reputation) / noneconomic loss.
3. Punitive damages

	When Damages are Recoverable

	Types of Damages
	Express / Implied Warranty
	Negligence / Strict Liab

	Basis of the Bargain
	Within privity: yes

Outside privity: Occasionally
	Rarely

	PI and PD
	Within privity: If proximate result of breach

Outside privity: Fairly good chance
	Yes

	Indirect Economic Loss
	Within privity: if defendant has reason to know this likely

Outside privity: Rarely
	Sometimes

	Punitive Damages
	Rarely
	Yes, in appropriate cases


Oceanside at Pine Point Condominium OA v. Peachtree Doors, Inc. 1995 – Peachtree delivered windows in 1985.  Condos were completed in 1986.  Significant water damage appeared around the windows.  Pine Point brought suit in 1991.  Judgment: the plaintiff can’t recover in tort, as there was no damage to other property.  Though they could recover under a breach of warranty, the statute of limitations was 4 years, so summary judgment granted to Peachtree.
The No-Privity Defense – deals with when there isn’t a direct relationship between manufacturer and injured.  Product may be distributed as follows: manufacturer of parts -> manufacturer of product -> wholesaler -> retailer -> buyer -> family members / guests / bystanders.
Negligence and Strict Liability Cases – the old no-liab-outside-privity rule has eroded 

Strict Liab – now bystanders can recover against remote manufs.

Negligence – plaintiff recovers if loss was a reasonably foreseeable consequence of the defect.
Warranty Cases – no-privity defense still exists, but it’s complex / confusing.
UCC Section 2-318

Alternative A: allows family/household members to recover from a good sold by the retailer – if it’s expected that they would use the good.  Note – can’t sue the manufacturer under this section.

Alternative B: also includes “natural persons”.

Alternative C: also includes any person (bystanders).
Departures from Section 2-318 – plaintiff’s ability to recover outside privity varies from state to state based on several factors.
1. Whether it’s reasonably foreseeable that plaintiff would be harmed by the product.

2. Status of the plaintiff: consumers are more likely to recover than are corporations.

3. Types of damages: PI – likely to recover; PD – a little less likely; basis of the bargain – occasionally; indirect economic loss – rarely.
Disclaimers and Remedy Limitations

Disclaimer = a clause where the seller tries to eliminate liability under certain theories of recovery.

Remedy limitation = clause attempting to block recovery of certain damages.
Implied Warranty Disclaimers

The Basic Tests of UCC Section 2-316(2)

To exclude implied warranty of merchantability, seller must use the word merchantability, and the disclaimer must be conspicuous.  (Can be oral.)

To exclude implied warranty of fitness, seller must use a writing and make disclaimer conspicuous.  (No specific word requirements.)
Other Ways to Disclaim Implied Warranties: Section 2-316(3)

Seller can use: “with all faults”, “as is”, “as they stand” conspicuously to satisfy both implied warranty blocks.

A disclaimer can also be: when the buyer examines the goods and fails to discover a defect OR when the buyer refuses to examine.

Implied warranty can be excluded through “course of dealing” (previous conduct), “course of performance” (current conduct), “usage of trade”.
Unconscionable Disclaimers – serves to restrict the seller’s ability to disclaim implied warranties, even though it’s covered in 2-316.  This is called the doctrine of unconscionability.
The Impact of Magnuson-Moss – also limits ability to disclaim warranties.
If the price is above $10, seller cannot disclaim/modify a full warranty or limit it’s duration.

If a limited warranty – seller cannot disclaim/modify warranty, but may limit the duration if done conspicuously.
Express Warranty Disclaimers – the express warranty and disclaimer should be consistent, but where it’s not, the disclaimer yields if the reading is unreasonable.
Negligence and Strict Liability Disclaimers – ineffective against ordinary consumers, but may be used against more sophisticated buyers.
Limitation of Remedies – can help the seller to protect himself against consequential damages.
Farm Family Mutual Ins Co. v. Moore Business Forms, Inc. 1995 – the insurance company bought NY cancellation forms from Moore.  Due to changes in NY law, the forms were unsuitable, and some policies were not cancelled – resulting in unwanted payments.  Farm Family sued under implied warranties of merchantability and fitness.  But the contract conspicuously meets the requirements to disclaim these theories.  So, summary judgment awarded to Moore.
Defenses

The Traditional Defenses – product misuse; assumption of risk; contributory negligence.

Comparative Principles – the defenses listed above traditionally absolve the defendant from all liability.  However, courts are now considering comparative principles where the plaintiff can receive a partial recovery (see notes above concerning negligence defenses).
Jimenez v. Sears Roebuck & Co. 1995 – Jimenez was injured when he used a disc grinder to smooth down a steel weld.  Sears argued improper use.  Trial court instructed jury that Sears wins if the misuse was sole cause of injury, but Jimenez should win if misuse was only a concurrent cause.  Jimenez won full damages.  Sears appealed and had decision reversed.  Jimenez appealed to AZ Supreme Court.  Ruling: the trial court should have instructed the jury to use comparative principles.  Sent back to trial court for further action.
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1. What Is a Tort? – accidental injuries.  Every activity has risk.  Though we can’t eliminate it, we can strive to minimize any resulting cost.  We would invest in risk reduction to the point where it would cost more to increase precaution.

1.1. The Social Function of Tort Law – to compensate victims for their injuries and to deter “unreasonably” risky behavior.  This economic approach has #1 goal: optimal deterrence.  Tort rules are monetary incentives for individuals engaged in risky activities to minimize costs.

1.2. Elements of a Tort Claim – plaintiff must file a suit against defendant.  Plaintiff has to prove defendant is legally responsible to pay compensation.  Plaintiff must show she sustained damages; and defendant was cause of those damages.  In some cases, she must also prove “fault.”

1.2.1. Cause-in-Fact – “but-for” test: plaintiff wouldn’t have been harmed but-for the defendant’s action.  Three interesting things to consider:

1) Two people start separate fires that join and cause damage.  Each individual fails the “but-for” test because if one didn’t do his fire, the other fire still would have caused the damage.

2) Two people do separate actions, which together cause damage, but damage wouldn’t have happened if any of the actions happened alone.  Each of the two people satisfy the “but-for” test, but how do you divide liability?

3) Palsgraf v. Long Island RR: A man was falling off the train.  Two guards helped him on train, but caused a package of fireworks to be dislodge.  Explosion caused injury via shock wave many feet away.  RR satisfied “but-for” test, but was not held liable.

1.2.2. Proximate Cause – “reasonable foresight” test:  There was no way the RR could have foreseen those events, so not held liable.

1.3. Liability Rules – to be applied after harm and causation are established.

No liability – victim bears all the costs.  Old example: caveat emptor = “buyer beware”.

Strict liability – injurer pays all costs.

Negligence rule – a hybrid rule.  Injurer pays only if found “at fault” or “negligent”.

2. An Economic Model of Accidents: The Model of Precaution – first consider precautions and damages, then later add in admin (legal) costs.

2.1. The Unilateral Care Model – only the injurer can invest in costly precaution.

x = $ investment in precaution spent by injurer.

p(x) = probability of an accident.

D(x) = $ losses (damages) suffered by the victim.

As we expect p(x) and D(x) to decrease, we also expect the expected damages p(x)D(x) to decrease.  Also, there are diminishing marginal benefits in reducing risk.

2.1.1. Social Optimum – minimize costs of precaution plus damages = x + p(x)D(x).

Call x-value where minimum obtained: x*.  This occurs when the slope of x = the negative slope of p(x)D(x).  Slope of x = marginal cost of care ($1).  Slope of damages = marginal benefit of care.

2.1.2. Actual Care Choice by the Injurer

If injurer faces no liability, he minimizes expenditure on precaution (x = 0).

If strict liability, injurer will minimize total costs at x*.

Under negligence rule, if the injurer meets due care, he avoids liability (and pays only x).  If he doesn’t meet due care, he’s fully liable (x + p(x)D(x)).

At the due standard, costs drop dramatically from fully liable to not liable.

Economic law sets due standard at x* - the efficient care.

Injurer will minimize costs – in both cases, minimum happens at x*.

Because of the drop in costs at x*, injurer has incentive to provide due care.

2.1.3. Comparison of Strict Liability and Negligence – considering other costs.

Strict liability will be cheaper since causation (but not fault) needs to be proved.

Negligence suit will be more expensive because you also have to prove fault.

Strict liability – victim will file suit only if they expect to win enough to overcome costs.

Negligence – since injurer has a powerful incentive to meet the due standard, victims will be less likely to file suit.

Thus strict liability is cheaper, but also more numerous.

2.2. Bilateral Care Model – both injurer and victim can invest in precaution.

y = $ investment in care by the victim.

p(x,y) = probability of an accident.

D(x,y) = damages suffered if accident.

Must minimize x + y + p(x,y)D(x,y).

2.2.1. No Liability and Strict Liability

No liability: Victim bears all damages and will choose optimal care y* and injurer choose x = 0.

Strict liability: Injurer will choose optimal care x*, while victim choose y = 0.

Both parties must share full responsibility for damages or else there will be a moral hazard problem.

One possible way to achieve bilateral responsibility: assess injurer the full amt of the victim’s damages, but then don’t award those to the victim.  (Pigovian tax – where revenue doesn’t compensate victims.)  This is not acceptable by our actual liability rules.

So liability and strict liability are inefficient, but not so with negligence law.

2.2.2. Negligence

If injurer chooses x >= x*, he avoids liability regardless of the victim’s choice of care.  In all cases, he’ll choose the due standard.

The victim anticipates that injurer will meet the due standard, so she will prepare to bear her own losses and minimize: y + p(x*,y)D(x*,y), which happens at y*.

Nash equilibrium at (x*,y*) under negligence since injurer avoids liability by meeting the threshold, and the liability is passed on to the victim.

However in real life, the injurer is still sometimes found to be negligent.

2.3. The Hand Rule – how does x* compare with legal standards of duty.  Let’s restrict this to the unilateral care model.

US vs. Carroll Towing – a barge owner accused of being negligent by failing to post an attendant to make sure a barge didn’t break loose and cause damage.

Judge Hand’s decision: Let P = prob(boat breaking away); L = damages; B = burden of taking care.  Injurer is liable if B < PL.  Injurer found liable in this case.

Marginal Hand Rule: At x*, B = the marginal cost of care and PL = the marginal reduction in accident costs.

2.4. The Reasonable-Person Standard – now let’s consider the fact that costs of care differ per individual.

If c(j) = cost of care for individual  j, then he will try to minimize: c(j)x + p(x)D(x).

c(j) is the marginal cost, so those with higher values of  c  will have lower optimal care levels.  That is, if c(1) < c(2) < c(3), then x*(1) > x*(2) > x*(3).

However, law sets one standard: the “reasonable person”.  Their care level is x*.

This results in two possible inefficiencies:

1. For those w/ below-avg marginal costs of care,  x* < x*(j).  They have no incentive to increase care over x*, even though it would lower social costs.  But privately, they gain nothing by exceeding x*.  These people will take too little care.

2. For those w/ slightly above-avg cost of care, x* > x*(j).  They would have a strong incentive to increase their care to x* to avoid liability.  This increases social costs because they take too much care.

Then there’s the ones whose cost of care is so high, they think that x* is way too costly.  So, they choose x*(j) and are judged to be negligent (as in strict liability).

2.5. Contributory Negligence – where victims are also required to meet a due standard of care.

2.5.1. Negligence with Contributory Negligence – injurer will pay only if x < x* AND y > y*.  The injurer expects victim to satisfy her due care standard, so injurer will choose to meet his due care – same as before.  (However, if for some reason, the injurer expects the victim to be negligent, injurer will choose zero care.)

2.5.2. Strict Liability with Contributory Negligence – victim alone determines who pays.  Victim will choose to pay her due care, and the victim will minimize his costs by choosing his due care.

3. <Unknown Title> (only 3.4, 3.7, and 3.8)

3.4. Activity Levels – how intensely do the parties engage in the risky activity?

Unilateral model

Let  a = injurer’s activity level, which yields benefits of  B(a).

Assume  B(a)  is a single-peaked curve maximized at a(0).

Assume that expected damages and costs of care are proportional to the injurer’s level of activity.  Then: maximize  B(a) – a[x + p(x)D(x)].

To choose the optimal care level  x, this is independent of  a.  Injurer will choose x* as usual.

Next, choose optimal activity level given  x*.  See Figure 2.6 below.
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Optimal level is max vertical distance between B(a) and a[x* + p(x*)D(x*)].

Note that a* < a(0).  a* = optimal activity level given optimal care.
No Liability Rule – Injurer will choose no care and activity level a(0).

Strict Liability Rule – Injurer chooses x* and a* (same as unilateral model).

Negligence Rule – Injurer chooses x*, but then he will optimize his benefits by maximizing the vertical distance between B(a) and ax* (as if he meets standard, he doesn’t need to pay any damages).  He will choose a(N), which is too high from a social perspective.

When activity levels matter, Strict Liability is preferred to Negligence.

Bilateral Model

A general principle: party will choose the efficient activity level only if he faces the residual damages from the accident.

3.7. The Impact of Liability Insurance – insurance can cover risks, but may also create lack of incentives for care.  This moral hazard ultimately hurts the injurer with increased premiums.  To mitigate this problem, insurance companies can use copays and deductibles to provide incentives to control risks.

3.8. Litigation Costs – these tend to lower incentives for injurer care.  When litigation is costly, the efficient level of care is higher when compared to zero litigation costs, as these costs must now be included in the maximization problem.  The marginal benefit of care increases while the marginal cost remains the same.

Strict Liability – inadequate incentives for injurer care because: litigation costs will deter some victims from filing suit; and injurer will ignore the litigation costs incurred by the victims who do file suit.

Negligence Rule – if injurer complies w/ due standard of care, victims will be deterred from filing suit as they won’t receive damages.  This leads to zero-litigation-cost model.

· Miceli, The Economic Approach to Law, Chp. 3 Applying the Economic Model of Tort Law – SK

1. Products Liability - # of suits rose sharply in 1980’s and 1990’s.  This has led to higher prices in certain products, and W/D-al of some from the market.

1.1. A Brief History of Products Liability Law

19th Century – idea that excessive producer liability would burden society w/ high admin costs and threaten the economy.

Phase 1: Mid 19th Century – doctrine of “privity” says in the event of a product-related accident, the purchaser only had a cause of action against the immediate seller of the product.  This insulated most manufacturers from liability.

Phase 2: 1916 – MacPherson v. Buick: privity is overturn.  Judge Cardozo argued that the manufacturer could have foreseen the possibility of injuries to individuals other than the dealer who bought the car.  Buick was found to be negligent, but not liable.

Phase 3: 1944 – Escola v. Coca-Cola Bottling Co.: Coke was held liable due to the doctrine of res ipsa loquitur.  In other words, a defective Coke bottle would never explode.  This is a move to strict liability.

Another part of Phase 3: 1960 – Henningsen v. Bloomfield Motors, Inc. moved warranty to a strict liability standard.  Chrysler was held liable, striking down “privity”.

These aren’t really “strict liability”, as manufacturers can avoid liability by meeting the design standard or the duty to warn.

1.2. An Economic Model of Products Liability – assume perfect competition.

Let b(q) be the aggregate inverse demand curve for the “safe” product (that is no risk of an accident) = the amt consumers are willing to pay as a decreasing function of the # of units purchased (q).

To the supplier, marginal and avg costs constant at  c.

q* is the equilibrium point where demand = supply.  Thus, b(q*) = c.

1.2.1. Equilibrium Price and Output for a Dangerous Product – this product is just like the safe product, but it also contains risk of injury.

p = probability(accident) for each unit.

D = damages in the event of an accident.  Thus, total expected damages = qpD.  (Assuming damages are proportional to activity level.)

s = accident costs shared by the manufacturer.  (1-s) = those shared by consumer.  Note that  s=1  is strict liability and  s=0  is no liability.

We would expect consumers to reduce their willingness to pay for a unit of risky product by the amt of their expected accident losses.  

Consumers will pay b(q) – (1 – s)pD.  This will shift the demand curve down as shown in Figure 3.3 below.
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Switching to the supply side, the marginal cost will equal marginal production costs plus expected liability per unit of output: c + spD.

In both cases, the equilibrium point is exactly the same: q**, which is less than q*.  Equilibrium output is independent of the liability rule.

Where’s equilibrium?  Set b(q) – (1 – s)pD = c + spD.  Solve and you get: b(q**) = c + pD.

Note that price increases to P(1) = c + pD under strict liability.  In a sense, the manufacturer is selling the product bundled with an “insurance policy.”

Area  A = (pD)(q**) = aggregate expected damages expected to pay out.

Area  B = (c)(q**) = aggregate production costs.

Coase Theorem: when parties to a legal dispute can bargain at low cost, they will allocate resources efficiently regardless of the particular assignment of liability.  This is consistent with  q**  above.

But when there is no contractual relationship, Coase Theorem doesn’t hold.

1.2.2. Care Choices by Manufacturers and Consumers – care choices ignored up to now.  Does the irrelevance of liability extend to care as well?  Yes.

No Liability: manufacturer and consumer strike a bargain where the manufacturer provides a safe product at a higher price.  If bargaining exhausts all gains from trade, manufacturer will invest in safety until the marginal reduction in risk = the marginal cost (efficient safety level).

Strict Liability: The consumer will use the product carefully in return for a price reduction.  If bargaining exhausts all gains from trade, it will yield the efficient victim care level.

No Liability revisited: consumer will be willing to pay higher price for safer products (often require careful inspection of product prior to purchase).

Strict Liability revisited: however, here the consumer must honor their promise after they’ve already taken possession.  Considering the cost of care, consumer may renege on promise.  Thus producer will be less willing to engage in the bargain in the first place – undermining Coase Theorem.

Pure Strict Liability will not achieve efficiency when considering consumer care.
1.2.3. Consumer Perceptions of Risk

Individuals tend to overestimate low probability risks and underestimate high probability risks.  Product accidents fall into the low probability area.

Let  ( = the consumer overestimation of risk.  That is, they perceive the chance of an accident is  (p instead of  p.  But producers perceive  p  correctly.

The supply curve remains at  c + spD.

Demand becomes:  b(q) – (1 – s) (pD.

Setting supply = demand, if ( <> 1 then equilibrium <> q**.

Under low liability (s = 0), if consumers overestimate risk, the demand curve drops, and output is too low.  The extent of this inefficiency decreases as  s  approaches one – where efficiency is gained back.

The party who more accurately perceives the risk should bear the liability in equilibrium.

1.2.4. A Note on Custom as a Defense – wow – deep!

1.2.5. Recent Trends – conclusion so far: strict liability w/ contributory negligence is the most efficient liability rule for product-related accidents.  Strict liability gives incentives to produce safe products and contributory negligence give incentives to use the product safely.  There’s somewhat a trend toward strict liability in 1st half of 20th century.

1.2.6. Evidence on the Impact of Products Liability Laws

1.3. Concluding Remarks

· Asbestos, AAA Mass Torts Subcommittee, “Current Issues in Asbestos Litigation,” – W

Brief Overview
Asbestos was used widely in US and is linked to many diseases: lung cancer, mesothelioma.

Latency periods vary from 10 to 50 yrs, and cases are expected to arise through 2050 in the US and longer in some other countries.

It’s difficult to pin down the cause of the disease, so a typical claimant will sue 60+ defendants.

Most claims are filed w/ states and not federal.

There is no single registry for asbestos info, so it’s difficult to collect info for analysis.

CDC publishes statistics on asbestosis & mesothelioma deaths, but this info is incomplete before 1999, and doesn’t contain non-fatal data.

Many will use data from the Manville Personal Injury Trust as it contains # of claims by disease.

Most uniform source are the Annual Statement asbestos data published by insurance companies, but this doesn’t provide # of claims, diseases, defendants, etc.  Also, this disclosure is not required of non-US insurers or affiliates.

Most comprehensive studies on asbestos litigation: RAND Corporation’s May 2005 report.  It contains data on 730K+ claimants against 8400+ defendants through 2002.  They found that claims rose sharply in mid-to-late 1990s, and they’re concerned of depletion of funds and higher burdens on the courts.

RAND report only goes through 2002, but there have been some notable changes, including:

more efforts to direct scarce resources to the sickest claimants;

a decrease in claim filing during 2004-2005 for less severe conditions;

additional bankruptcies;

continued fed and state reform efforts;

heightened scrutiny of fraud.

Available Data Sources

Manville Information
Johns-Manville Corp was the largest manufacturer of asbestos products.  They filed for bankruptcy in Aug 1982.  In 1988, the Manville Trust was formed and started paying claims.

Manville claims show a spike of 100K+ in 2003, then levels drop off in 2004-5.

Mesothelioma claims have increased since 1998.  (The 2003 spike due to a new change in Trust Distribution Process.)  Increase possibly due to greater medical awareness and claimants’ increased ability to sue.

Lung cancer and other cancer due to asbestosis also increased in claims.

Nonmalignant claim levels have variation over time.

Most recent Manville Trust projection: 1.2M to 2.1M claims will be ultimately filed.

Asbestosis is expected to wane in future, reflecting lower occupational exposure.

Corporate Defendant Bankruptcies – as defendants go bankrupt, this puts more pressure on those that remain solvent.

Experience of US Insurers/Reinsurers

Insurers have paid approx $31.8B in asbestos loss & expense through 12/31/2004 net of reinsurance.

As of 12/31/2004, insurers and reinsurers held about $22.7B in net reserves.

Expenses

Rand Study estimates 30% of total pmts went to defense transaction costs; 29% went to plaintiff attorney fees & other legal costs; 41% went to claimants as compensation.

Defense costs may increase temporarily because:

more defendants are involved in litigation, and defense is no longer routinely handled on joint basis;

many defendants have abandoned settlement strategies;

newer defendants are incurring discovery costs as they come to understand their exposures;

cvg disputes between defendants and insurers (and/or reinsurers) might increase.

Recent and Proposed Changes in the Litigation Environment

Proposed Federal Legislation – S.852 – FAIR (Fairness in Asbestos Injury Resolution) Act – approved as of 5/26/05, and could possibly come before Senate in early 2006.  It would establish a no-fault trust to compensate claimants.  Corporate defendants (and existing bankruptcy trusts) would contribute $140B into the fund.  But:

How many claims of each disease will be filed?  Mesothelioma & severe asbestosis may be more predictable than cancer and nonmalignant pleural conditions.

Will medical criteria appropriately identify asbestos victims?

Are proposed awards appropriate?

Is the proposed funding adequate?

Will allocation of funding be viable and fair?

Will fund be operated efficiently?

Will statute withstand constitutional challenges?

Will corporate defendants and insurers/reinsurers support legislation that doesn’t provide finality?

State Reforms – examples follow.

“Inactive dockets” preserve the right to sue for those who don’t currently meet the specific medical criteria.

Some states require claimants to satisfy medical criteria.

etc.

Scrutiny of Potentially Fraudulent Claims – too specific here.

Conclusions

· A. M. Best 2, "Business as Never Before," Best's Review – SK (2004)
Federal Trumps State Law in HMO Disputes – Supreme Court decided on 6/21/2004 that the Employee Retirement Income Security Act pre-empts the Texas Health Care Liability Act.  Plaintiffs can’t sue their health plans for denied benefits.  Letting patients sue their health plans would increase health insurance premiums by about $100 per person per year.  Under ERISA, patients can sue HMOs for reimbursement of denied benefits, but not for damages caused by the denial.
Aetna vs Davila – Aetna refused to cover Vioxx until after he tried a generic.  After 3 weeks on generic, he suffered bleeding ulcers, near-heart attack, and spent several days in critical care.
Cigna vs Calad – she was sent home against doctor’s orders after a hysterectomy (as Cigna wouldn’t pay).  After discharge, she returned to the hospital for additional treatment.

Complaint – private employees covered with ERISA have dramatically less legal rights than public sector / church employees not ERISA pre-empted.

Court Opinions Differ on Diminished Value – the question is whether insurers should reimburse the insured the difference in market value before and after an accident.

Allgood vs Meridian – Allgood sued for breach of contract, seeking damages for failure to pay the full cost of diminution in value.  Question – does “repair” mean: restore car to original function and appearance before accident OR restore the car’s market value?  Allgood won.
Court decisions in TX, IL, LA – went against the idea of recovering this difference.

In GA, insurers are responsible for the difference.

WTC: One Loss for Some, Two for Others – Those bound by the WilProp form were liable for One.  Others could be liable for Two.  This experience arose because insurers/brokers/PH’s were not careful in documenting what was covered.  This will prompt insurance companies to have better documentation.
Insurers Gain Some Limits in Asbestos Claims – Courts decided that policies bought by Wallace & Gale after installations were complete don’t subject insurers to unlimited amts of liability, but rather to the aggregate limits defined by contracts.

Modal Premium Litigation: Adding It Up – “modal premiums” allow premiums to be paid more frequently than annually.  Plaintiffs say that insurers should disclose annual %-age rates and finance charges if a single annual payment would total less than a more frequent payment.  Some insurers are arguing that the lack of disclosures don’t violate Truth-in-Lending because modal premiums aren’t lending situations.  The results are still up in the air, but more insurers will probably be disclosing.

Punitive-Damages Award Remains $9 Million – State Farm vs. Campbell.  A UT jury awarded Campbell $1M compensatory and $145M in punitive damages.  In 2003, this decision was overturned by US Supreme Court, based on the principle of “due process” and that the measure of punishment should be reasonable and proportional to the plaintiff’s harm and compensatory damages awarded.  A 3 to 1 OR 4 to 1 ratio is suggested, and should not be exceeded unless there is criminal intent, malice, evil intent, etc.  Punitive awards were dropped down to $9M.

Spitzer Probes Insurer/Broker Relationship – contingent commissions.  Marsh & McLennan was an insurance broker.  Spitzer alleged that Marsh led clients to insurers who had lucrative payoff agreements, and also that Marsh solicited rigged bids for insurance contracts.  Bob Zeman says contingent commissions are not bad, but bid rigging is.  We must differentiate.  Already, some contingent commissions are being eliminated, reducing earnings for some companies, and some large brokers have even said that they will no longer accept the commissions.  Contingent fees are meant to allow brokers to share in the risk, but in soft markets, they can be seen as a way to reward brokers for the volume of business.
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